
The below is the introductory section from the website of Charles Carbone: Parole and
Prison Rights Attorney.

________________________________________________________________________

UNDERSTANDING PRISON LAW AND THE RIGHTS OF PRISONERS
I believe firmly in the right of prisoners and their families to know the law. All too often, lawyers, judges and 
prosecutors mystify the law to preserve their privilege and status. This shielding of the law is particularly 
obnoxious given that the impact of the law is most felt by those who are shut out from knowing the law.

In the classic example of this mystifying of the law, I hear countless stories first hand of young men who have 
accepted life sentences from lawyers who gave little or no legal advice, or even worse have lied to secure a plea 
agreement and conviction.

I believe that those most impacted by the law have the greatest right to understanding how it works. Here is my 
attempt to help prisoners, their families, and their supporters know the legal rights of prisoners.

I. Overall Rights of Prisoners:
The last 30 years in prisoner and constitutional law has been the erosion, rather than an expansion, of 
legal, civil, and political freedoms for inmates. Prisoners have lost more rights than they have gained. 
Despite this, prisoners have retained some rights in the courts which can be defended and advanced. The
most basic prisoner rights can be divided into two categories: 

1. the right to challenge a criminal conviction and 
2. the rights which affect the conditions of a prisoner's confinement 

Let's deal with the first - namely, the right to challenge a criminal conviction.

(a) The right to challenge a criminal conviction

Here's the truth on how criminal appeals work: A person is convicted in state court by either a plea 
agreement or by a jury. If a plea is accepted, the prisoner has fewer recourses for challenging the 
conviction. There is no right to appeal a plea agreement, and accordingly, prisoners who accept a plea are
not given appointed counsel to appeal the plea in the California Court of Appeals. All too often, prisoners 
who accept a plea based on faulty, inaccurate, or misleading information realize after arriving in prison 
that they made a terrible mistake. Undoing the plea, however, is no easy task.

When a prisoner petitions the court to reverse or undue a plea agreement, courts will generally examine 
whether the plea was made in a "knowing" and "intelligent" manner. The evidentiary standard for 
reviewing the legality of a plea agreement is to assess whether the plea was made in a "voluntary and 
intelligent" manner. On the topic of "voluntary," an appellate court may review whether the accused 
entered into the contract freely. In other words, was the accused threatened, coerced, or under undue 
duress in entering his plea? Obviously, being scared of going of trial does not constitute sufficient duress. 
A plea becomes involuntary when an accused is threatened or abused or a confession or plea is coerced, 
Unless those characteristics are present, an appellate court will assume that the plea was voluntary.

An appellate court will review whether a plea was intelligent by gauging whether the accused was properly
informed of the rights he waived; knows the consequences of the plea (time to be served); and knows that
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the government is otherwise prepared to proceed to trial, etc. There is an equally difficult bar to establish 
that a plea was not made in an intelligent manner.

If a prisoner has been convicted by a jury, it is easier -- although it's still hard -- to challenge the 
conviction. Here's how this appeals process works: A person is convicted in the trial court or what is called
the "California Superior Court for the County of ____." Once the jury convicts, the convicted is given one 
appeal as a matter of right. This means that the convicted is given a free-of-charge appellate attorney to 
file an appeal in the California Court of Appeals. These attorneys handle too many appeals and 
consequently have limited time to investigate and attack the conviction in a thorough manner. Many 
appellate attorneys don't even visit their clients in prison. If the Court of Appeals affirms the conviction, the
prisoner must on their own or through a hired lawyer bring their appeal before the California Supreme 
Court. It is critical for a prisoner to bring their appeal before the California Supreme Court because 
according to a federal law passed in 1996 called the Antiterrorism and Effective Death Penalty Act, 
prisoners must have the California Supreme Court hear an appeal before one is reviewed by the federal 
courts. This means that prisoners may never get into federal court unless they file an appeal before the 
California Supreme Court. All too often, prisoners who want their convictions heard in federal court are 
precluded from doing so because they haven't filed a timely appeal in the California Supreme Court. This 
bad outcome underscores the absolute importance of having, if available, a good and knowledgeable 
appeals attorney who can file a thorough appeal in the California Supreme Court which will provide the 
foundation for an appeal in federal court.

Some common pitfalls and traps of prisoners occur when prisoners fail to file a timely appeal in the 
California Supreme Court. In this instance, the prisoner is forced to file what is known as "Collateral 
Attack" or "Collateral Appeal." This legal instrument is an appeal filed when the statute of limitations 
(amount of time to file) has expired on a direct appeal. Courts are leery to accept Collateral Attacks 
because they consider such appeals to be late. Prying open the court house door is only allowed on two 
grounds. A prisoner must first prove to the court the existence of either:

1. new court precedence which due to its retroactive application would render the conviction unlawful;
and/or 

2. that newly discovered evidence exists which could not have been reasonably discovered earlier 
and upon which the prisoner did not delay in presenting the court. 

Let me try to make sense of these two requirements for you. On the first, a prisoner would have to show 
that a new controlling court decision has been issued that would call into question the legitimacy or legality
of the conviction. Moreover, this new court decision(s) must apply on a retroactive basis -- meaning that 
the decision applies to criminal cases which were decided in the past as well as to new cases. This 
retroactive requirement is difficult to meet because while new cases are decided all the time it is rare that 
the court decides that a new case has retroactive application because the court system hates to unravel 
old decisions. The court system frowns on such retroactive application because it makes more work for 
judges and brings uncertainty into the law.

Often the sole ability to get back into court once the statute of limitations has expired rests on the grounds 
of establishing newly discovered evidence. This requirement can be tricky so it's important to understand 
how it works. The newly discovered evidence requirement has several components. One, that the 
evidence could not have been discovered without a reasonable degree of diligence (effort); two, that the 
evidence is not cumulative (meaning merely echoing other evidence which was already heard); three, that
the convicted brought such evidence to the court's attention within a reasonable period of time; and four, 
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that if the evidence is assumed true that such evidence would serious undermine the conviction. Now be 
careful because many prisoners and their families mistake this requirement as a license to raise issues 
that were known at trial (like a particular fact wasn't raised by the defense attorney). Newly discovered 
evidence means just that -- it was not known at trial and was recently discovered.

(b) The Rights of Prisoners In Their Conditions of Confinement

Almost all rights of prisoners is judged against what is called the "Turner" test. This "Turner" test refers to 
a 1987 U.S. Supreme Court case where the high court established a four part test for deciding whether a 
prison rule or regulation is constitutional. There are 4 criteria that any court will apply when reviewing the 
constitutionality of a prison regulation. The court will consider: 

1. whether there is a valid and rational connection between the prison regulation or practice and the 
legitimate governmental interest that justifies it; 

2. whether there are alternative means of exercising the right that remain open to prison inmates; 
3. the impact accommodation of the constitutional right in question will have on guards and other 

prisoners, and on the allocation of prison resources generally; 
4. whether there are readily available alternatives that fully accommodate the prisoner's rights at de 

minimis cost to valid penological interests. 

Once known, it becomes clear how easy it is for prison administrators to meet the low threshold in the 
"Turner" test for constitutionality, and we begin to see why prison wardens and other correctional staff 
exude such great confidence in enacting any rule or regulation regardless of its intelligence or harm to 
prisoners because the courts are not likely to overturn or declare the rule unconstitutional.

Apart from prison rules and regulations, courts are even more deferential to the decisions of prison staff 
under a different standard known as the "some evidence" standard. Under this criteria -- established in 
another U.S. Supreme Court case known as Superintendent v. Hill -- the "some evidence" standard only 
requires that prison staff refer to minimal evidence to support their conclusion or decisions. For example, 
when deciding whether a prisoner has broken the prison's rules (e.g. attacking another inmate or having 
contraband), the prison staff has to merely refer to "some evidence" or proof that the prisoner has broken 
the rules. As long as the prison staff can refer to some evidence or proof, courts of law are precluded from
looking further into whether the evidence actually supports the claims of the prison's staff. This highly 
deferential standards basically allows prison staff a "free-ride" to make any decision regardless of its merit
as long as they can offer some proof or evidence that they considered. 
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